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STATEMENT OF THE | SSUE

The issue is whet her Respondent Departnment of Environnenta
Protection may i ssue to Respondent Tanpa Bay Water a variance
fromthe requirenents, in Rules 62-555.520(4)(c) and (d), Florida
Adm ni strative Code, that an application for a permt to
construct and operate a drinking water system contain draw ngs of
the project with sufficient detail to describe clearly the work
to be undertaken and conplete specifications of the project to
suppl enent the draw ngs.

PRELI M NARY STATEMENT

By Final Order Ganting Petition for Variance From Rul e

62- 555.520(4)(c) and (d), F.A C., Respondent Departnent of



Envi ronmental Protection issued Respondent Tanpa Bay Water a
variance fromthe cited rule's requirenents for the contents of
an application for a public drinking water facility construction
permt.

By petition dated May 1, 2000, Petitioner challenged the
i ssuance of the variance on various grounds. By Request for
Assi gnnent of Adm nistrative Law Judge and Notice of Preservation
of Record filed May 11, 2000, Respondent Departnent of
Environnmental Protection requested that an Adm nistrative Law
Judge of the Division of Adm nistrative Hearings conduct the
final hearing and issue a reconmended order. In response to the
Initial Order requesting available dates for the final hearing,
the parties filed a response on June 5, 2000, offering, as their
first available dates, July 7 and 10-13, 2000. By Notice of
Hearing entered June 12, 2000, the Adm nistrative Law Judge set
the hearing for July 7 and 10-13, 2000.

By Order entered June 12, 2000, the Adm nistrative Law Judge
denied a Motion to Consolidate or Hold in Abeyance filed by
Petitioner on June 8, 2000, and a Motion to Dismss filed by
Respondent Tanpa Bay Water on May 22, 2000.

On June 1, 2000, Intervenor filed a Petition for Leave to
Intervene in Formal Adm nistrative Proceeding. By Order entered
July 3, 2000, the Adm nistrative Law Judge granted the petition.

On June 29, 2000, Petitioner filed an anmended petition

chal I engi ng the issuance of the variance. By order entered July



3, 2000, the Adm nistrative Law Judge granted | eave to Petitioner
to file the anended petition that had been filed on June 29,

2000. At the commencenent of the hearing, the Adm nistrative Law
Judge granted the request of Petitioner to file an anended
verified petition, which was identical to the anended petition,
except that it was verified by the president of Petitioner.

At the hearing, Petitioner called nine witnesses and offered
into evidence Petitioner Exhibits 1-9 and 11-14. Respondent
Tanpa Bay Water called six witnesses. Respondent Departnent of
Envi ronnental Protection called four witnesses. Intervenor
called one wtness. One nenber of the public testified. The
parties jointly offered into evidence Joint Exhibits 1-12, 14-16,
20, and 22-37. Al exhibits were admtted except Petitioner
Exhibits 9 and 11; as for Petitioner Exhibit 12, only the bl ue,
checked circled itens were admtted. Petitioner proffered the
exhibits and portion of Exhibit 12 that were not admtted.

At the end of the hearing, the Adm nistrative Law Judge gave
the parties nine days, or until Friday, July 21, 2000, within
which to file proposed reconmended orders, so that the
Adm ni strative Law Judge could issue his reconmended order by the
foll ow ng Monday, July 24, 2000.

The court reporter filed the Transcript on July 14, 2000.
The parties filed their proposed recommended orders on July 21,
2000. Respondents and Intervenor filed a joint proposed

recommended order.



Respondent Tanpa Bay Water also filed on July 21, 2000, a
Motion for the Award of Attorney's Fees and Costs and Menorandum
of Law.

FI NDI NGS OF FACT

| nception of Tanpa Bay Water, Consolidated Permt,
and O her Docunentation for the Production of Drinking Water

1. Respondent Tanpa Bay Water (TBW is a whol esale public
wat er supply utility. TBWis governed by a ni ne-nmenber board of
directors with one nenber each fromthe nunicipalities of Tanpa,
St. Petersburg, and New Port Richey and two nenbers each fromthe
counties of Hillsborough, Pinellas, and Pasco. The purpose of
TBWis to use group resources to find regional solutions to the
probl enms of water supply in the region. Over two mllion persons
in the three-county area rely on TBWfor their drinking water.

2. The predecessor of TBWwas the West Coast Regional Water
Supply Authority (WCRWSA), which was created in 1974. The West
Coast Regional Water Supply Authority was al so a whol esal e public
wat er supply authority. However, the authority operated as a
cooperative entity, and TBWoperates as a regulatory entity.

3. In 1996, WCRWBA sought to renew its permt from
| nt ervenor Sout hwest Florida Water Managenment District (SWWD)
to allow continued withdrawals fromfour of its el even mgjor
wel | fields. Concerned with the environnental inpacts, such as
drawdowns of the water |evels of wetlands, streans, and | akes,

fromthe environnental, if not regul atory, overpunping of the



wel Il fields, SWFWD denied the application for the quantities
request ed.

4. An Admnistrative Law Judge at the Division of
Adm ni strative Hearings conducted a hearing and i ssued a
recomended order finding adverse environnmental effects from
over punpi ng, but recomrendi ng that SWFWD issue the requested
permts subject to certain conditions. Subsequent negotiations
resulted in the parties' entering into a series of agreenents
covering withdrawals fromthe four wellfields that had been the
subj ect of the adm nistrative hearing and seven nore wellfields
that were approaching repermtting (11 Wellfields), as well as a
series of other matters.

5. On May 20, 1998, WCRWSA, the three nenber counties, the
three nmenber nmunicipalities, and SWWWD entered into the Northern
Tanpa Bay New Water Supply and Ground Water Wt hdrawal Reduction
Agreenent (Partnership Agreenent).

6. The Partnership Agreenent requires WCRWSA to bring one
or nore projects online, by Decenber 31, 2002, to produce at
|least 38 mllion gallons per day (M3D) and, by Decenber 31, 2007,
to produce at |east 85 MED of new water supply. The Partnership
Agreenent requires SWWWD to provide WCRWBA with $183 million
toward eligible water supply projects.

7. The Partnership Agreenent notes that the then-current
Mast er Water Plan of WCRWBA recogni zes that "an aggressive

conservation and demand managenent programis an integra



conponent of a sustainable water supply.” (Joint Exhibit 3, p.
31.) The Partnership Agreenent notes that the then-current
Master Water Plan states that the conservation program was
expected to reduce use by 10 MED per day by 2000 and 17 M3D by
2005.

8. Fromthe effective date of the agreenment through
Decenber 31, 2002, the Partnership Agreenent requires a reduction
in punping of the 11 Wellfields to 158 M3, based on a rolling
36-nonth average. For the next five years, the Partnership
Agreenent requires a reduction in punping of the 11 Wellfields to
121 MED, based on an annual average. After that, effective
Decenber 31, 2007, the Partnership Agreenent requires a reduction
in punping of the 11 Wllfields to 90 MaD, al so based on an
annual aver age.

9. Three weeks after the execution of the Partnership
Agreenment, WCRWSA was reorganized into TBWin June 1998 t hrough
t he execution of two docunents: an Anended and Rest ated
I nterl ocal Agreenment dated June 10, 1998 (Interl ocal Agreenent),
and a Master Water Supply Contract dated June 10, 1998. TBW
assuned WCRWBA' s rights and responsibilities under the
Part nershi p Agreenent.

10. The Interlocal Agreenent enpowers TBWto produce and
supply drinking water "in such manner as will give priority to

reduci ng adverse environnmental effects of excessive or inproper



w thdrawal s of Water fromconcentrated areas.” (Joint Exhibit 1,
pp. 20-21.)

11. The Interlocal Agreenent incorporates the phased-in
reductions in withdrawals fromthe 11 Wellfields that are set
forth in the Partnership Agreenent. The Interlocal Agreenent
notes that, if the Partnership Agreenent provides for extensions
of the deadlines, the deadlines contained in the Interl ocal
Agreenent shall |ikew se be subject to extension.

12. Applying to the 11 Wellfields, SWWWD issued TBW a
Consol idated Permt, which was issued on Decenber 15, 1998, and
becane effective on January 1, 1999. Conplenenting the
Partnershi p Agreenment, which reflects SWWWD s resource-
devel opnent role, is the Consolidated Permt, which reflects
SWFWWD' s regul atory role.

13. The Consolidated Permt incorporates the phased-in
reductions of withdrawals, as set forth above, for the 11
Wellfields. Although the deadlines for phased-in reductions are
conditioned on the funding to be provided by SWWWWD, pursuant to
the Partnership Agreenent, these deadlines are otherw se
unconditional and firm The Consolidated Permt expressly
provi des for extensions of deadlines, except the deadlines set
for the phased-in reductions of withdrawals fromthe 11
Vel | fi el ds.

14. The Consolidated Permt inposes upon TBW extensive

responsi bilities regarding environnental nonitoring, reporting,



and mtigation. These responsibilities extend to groundwater,
wet | ands, and surface waters, as TBWnust, anong ot her things,
nmonitor and report levels in the surficial and Floridan aquifers
and potentionetric surfaces in the Floridan aquifer in the
vicinity of the 11 Wellfields, as well as in the vicinity of

sel ected wetl|l ands and surface waters. The Consolidated Permt
sets specific "regulatory |levels" for these resources.

1. Present and Future Tanpa Bay Water Facilities,
I ncluding the Surface Water Treatnent Pl ant

15. A mgjority of TBWs production facilities consists of
the 11 Wellfields. In an effort to supplenent these production
sources so as to conply wth the phased-in reduction deadlines
set forth in the Consolidated Permt and ot her docunments, TBW
annual |y adopts a New Water Pl an, which describes capital
pl anni ng for drinking water production facilities.

16. The June 2000 New Water Plan summarizes the
requi renents of the Partnership Agreenment. The June 2000 New
Water Plan notes that TBWreaffirned its Master Water Pl an and
New Water Plan projects in April 2000. These projects include
t he Enhanced Surface Water System which includes the Tanpa Bay
Regi onal Surface Water Treatnent Plant (SWP), Tanpa Bay
Reservoir Project (Reservoir), and projects obtaining water from
the Alafia River, Hillsborough R ver, and Tanpa Bypass Canal .

O her projects, besides the Enhanced Surface Water System

i ncl ude Seawater Desalination (Desal Plant).



17. The June 2000 New Water Pl an states that the Enhanced
Surface Water Systemis eligible for a maxi mum of $120 million
from SWWWWD, pursuant to its funding obligation under the
Part nershi p Agreenent.

18. This case involves the means by which the SWIP w || be
permtted, and, in consideration of the manner of permtting,
this case involves the neans by which the SWIP will be designed
and constructed. The June 2000 New Water Pl an notes that TBW and
USFilter Operating Services, Inc. (USFilter) have entered into a
contract for the latter to design, build, and operate (DBO the
SWP (DBO Contract). The June 2000 New Water Plan reports that
USFilter is currently constructing an access road to the site.

19. Anobng current issues, the June 2000 New Water Pl an
describes this case, noting that TBWobtained a variance from
Respondent Departnment of Environnmental Protection (DEP) allow ng
a design, build (DB) approach to permtting the SWIP. The June
2000 Water Plan states that the present challenge "has the
potential to delay the conpletion of the [SWIP] by an esti mated
8 nont hs, subsequently del aying delivery of the initial 22 ngd
(dry weat her conditions) of new surface water to the regional
systemuntil May 2003 and nore likely final acceptance of the
[ SWIP] to Septenber 2003." (Joint Exhibit 5 p. 4.) (The
accuracy of this statenent is open to debate because SWWD

granted an environnental resource permt for the SWP project
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only on June 27, 2000--before which no significant alteration of
the I and coul d have taken place.)

20. In the neantine, the June 2000 New Water Pl an predicts
a water supply shortfall of 100,000 to 2 mllion gallons per day
in the South-Central service area of Hillsborough County.

21. Addressing the SWP, the June 2000 New Water Pl an
states that TBW purchased the site in October 1999 and rel eased a
Request for Proposals on July 19, 1999. Four pre-qualified DBO
teans responded on Cctober 18, 1999.

22. The June 2000 New Water Plan erroneously states that
TBW applied for a public drinking water facility construction
permt (Water Treatnment Permt) in October 1999. Actually, in
Septenber or Cctober, TBWprefiled with the H |l sborough County
Heal th Departnent (Health Departnent) its application for a Water
Treatment Permit and paid the $7500 filing fee. The purpose of
this courtesy filing or prefiling was to all ow Heal th Depart nent
representatives to exam ne the application, including draw ngs
and specifications for the SWIP, and perhaps expedite the
approval process, once TBWfiled a formal application.

23. The June 2000 New Water Plan reports that the SWP w ||
have a peak day, surface water treatnment capacity of 60 MaD and
wll be located on a 433-acre site near U S. Route 301 and
Broadway Avenue in central Hillsborough County. The June 2000
New Water Pl an states that the SWP project schedule calls for

conpl etion of construction by March 2003 with plant startup and
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testing in May 2003 and final acceptance testing in Septenber
2003. The June 2000 New Water Plan estimates that detailed
design, site permtting, and construction of the SWIP will cost
$84.3 mllion, and the annual operation and mai nt enance expenses
will be $7.9 mllion.

24. As for the Desal Plant, the June 2000 New Water Pl an
reports that TBWw ||l pursue a design, build, own, operate, and
transfer (DBOOT) approach to acquire a plant to produce,
initially, 25 M and capabl e of expansion by an additional 10
MED. The June 2000 New Water Plan states that this plant wll
cost a total of about $96 million in capital expenses and about
$19 mllion annually to operate.

[11. Procurenent of the Surface Water Treatnent Pl ant

A. Design, Build, Operate Contract and Basis of Design

25. TBWissued a Request for Proposals (RFP) that invited
base and alternative proposals for the SWIP. TBW hired Parsons
Engi neering Sciences to prepare a prelimnary design of the SWP
SO as to assist in the preparation of the proposals; although
of ferors could use alternative designs to the Parsons base
design, all proposals had to neet the performance standards
specified in the RFP

26. After publishing the RFP in papers and technical
journals and on the Internet, TBWwas able to prequalify five
teans of offerors. Four of the five prequalified offerors

subm tted proposals. TBWreceived a total of nine proposals
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because each offeror submtted a base proposal and one
alternative proposal, and one offeror submtted a second
alternative proposal

27. At its January board neeting, TBWselected the USFilter
proposal. No party filed a bid protest to the specifications of
the RFP or the selection of USFilter and its team After the
selection of USFilter, TBWentered into negotiations with
USFilter. During this process, USFilter agreed, at its expense,
to add sand to the granul ated activated carbon filters to renove
fine particles nore efficiently, even though it cannot recover
the resulting cost of $1.5 mllion before or after the
commencenent of operations.

28. TBWand USFilter entered into the DBO Contract on Apri
10, 2000 (DBO Contract). The DBO Contract identifies "Design
Requi renents” that "are intended to include the basic design
principles, concepts and requirenents for the [c]onstruction
but do not include the detailed design or indicate or describe
each and every itemrequired for full performance of the physical
[c]onstruction . . .." (Joint Exhibit 23, Section 1.2.6.)

29. The "Design Requirenents" are Schedule 6 to the DBO
Contract. Schedule 6 contains all of the individual, technical
specifications for the SWIP. Schedule 6 occupies two of the four
volunmes of large, three-ringed binders formng the DBO Contract.

30. The DBO Contract identifies USFilter, Cark, and Canp

Dresser & McKee, Inc. (Canp Dresser) as the DBO team for the SWP
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project. Canp Dresser is providing design services, CGark is
perform ng the construction, and USFilter is providing the
operation and mai ntenance services for at |east 15 years, as well
as the financial guarantee, through its corporate parent.

31. The DBO Contract provides TBWw th a fixed construction
cost, fixed operating costs, and guaranteed fini shed water
quality. Schedule 8 assures that finished water quality wl|
nmeet all applicable state and federal drinking water quality
standards. Two witnesses at the hearing testified that TBW
exacted from USFi |l ter assurances of water quality that, as to
certain paraneters, will exceed applicable state and federal
drinking water quality standards.

32. The DBO Contract provides TBWw th a firm conpletion
date, subject to design nodifications requested by TBW and
uncontrol | abl e circunmstances, such as acts of God, raw water
whose quality exceeds the maximumlimts, or the delay caused by
this case.

33. A key docunent in this case is the Basis of Design
Report (Basis of Design), which was prepared by the DBO teamin
April 2000. Acknow edgi ng the phased-in withdrawal limtations
and potential for fines for not neeting the deadlines set forth
in the Consolidated Permt, the Basis of Design describes the
pur pose of the DBO process as foll ows:

By utilizing the [DBO approach for the
[ SWIP], [TBW expects to secure substanti al

benefits . . .[,] includ[ing] costs savings,
i nnovative design, reduced risk of schedule
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and cost excesses, long-term contracted
facility operations, and mai ntenance
efficiencies and guaranti es.

(Joint Exhibit 8, pp. 1-2.)

34. The Basis of Design reports that the SWIP will be
| ocated on a 100-acre parcel within a 435-acre tract that wll
al so accommodate facilities for groundwater treatnment and storage
of the treated groundwater, treated surface water fromthe SWP
and treated saline water fromthe Desal Pl ant.

35. The Basis of Design identifies the sources of raw water
for the SWIF as the Tanpa Bypass Canal, Hillsborough River, and
Alafia River. Once online, the reservoir will help normalize
guantities of available raw water throughout the dry season.

36. The Basis of Design describes the main treatnent
process as pretreatnent, including pH adjustnment with sulfuric
acid or caustic soda, powdered activated car feed, and ferric
sul fate coagul ant addition; coagul ation, floccul ation, and
sedi nentation using a high-rate ball asted sedi nentati on process
known by its tradenane as ACTI FLO, ozonoation for primary
di sinfection, taste and odor control, and partial conversion of
di ssol ved organic carbon to an assim | able or biodegradable form
biologically active filtration for turbidity reduction, taste and
odor control; reduction of biodegradable organic carbon; and
post-treatnment, including secondary disinfection using

chl oram nes. The finished water will then be punped into tanks
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for storage and bl ending before release into the distribution
facilities.
37. Distinguishing the DB process fromthe typical design,
bid, build (DBB) process, the Basis of Design states:
a very significant amount of process studies
and pre-engineering was performed by the
Project Teamin support of its [DBO
p]roposal. This work included a set of
drawi ngs covering all disciplines and
devel oped to the 25 to 30 percent conpletion
stage at a mninmumw th sonme draw ngs
devel oped to a greater degree. This stage of
drawi ng devel opnent is significantly beyond
t he sketches and diagrans usually provided in
Basis of Design or Prelimnary Design
Reports. For this [Basis of Design,] the
referenced drawi ngs are attached and shoul d
be exam ned when reviewing this [Basis of
Design]. As such, a relatively small nunber
of figures are contained within this [Basis
of Design].

(Joint Exhibit 8, pp. 1-4.)

38. The Basis of Design notes that the Project Team
conducted "pilot-scal e" studies of the chosen treatnent processes
usi ng Lake Manatee raw water. The purpose of these studies was
to validate the selected treatnment processes, provide water
quality data, and establish appropriate operating criteria, such
as coagul ant dosages.

39. The Basis of Design addresses raw water quality issues.
One table sets out values for 30 different water quality
paraneters for each of the three raw water sources. The Basis of
Desi gn discl oses expected water quality data for 11 water quality

par aneters.
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40. O particular interest are total nitrogen and total
phosphorus because, as noted in the Basis of Design, the algal
life-cycle increases dissolved organic carbon and nutrient
concentrations in reservoir water, and the "severity of this
problemis inpossible to predict.” (Joint Exhibit 8, pp. 2-4.)
The expected water quality values for total nitrogen and total
phosphorus, respectively, are, on average, 0.8 and 0.55 ng/L and,
at maximum 1.6 and 2.1 ng/L.

41. Each of the three surface waters approaches the average
val ues, but none approaches the maxi num val ues, for total
nitrogen. The sane is true for total phosphorus for the Tanpa
Bypass Canal and Hi |l sborough River. However, for the Al afia
Ri ver, total phosphorus is 2.09 ng/L, so the raw water fromthe
Alafia River may present a substantial treatnent challenge, as it
exceeds even the maxi num expected value for total phosphorus.

42. An error in Table 2-4 in reporting the maxi mum and
aver age val ues of manganese (either the nmaxi mum val ue shoul d be
0.02 ng/L or the average val ue should be 0.001 ng/L) and the
om ssion of a turbidity paranmeter expressed in NTUs precludes
anal ysis of these water quality paraneters. However, the other
expected paraneters appear to reflect the actual water quality of
t hese three surface waters.

43. Section 4 of the Basis of Design describes the
facilities and design criteria for the SWIP. This section begins

wth site grading, roadways, yardpiping, and stormater
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managenent and extends to detail ed di scussions of the
pretreatnment and treatnent processes, including the ACTIFLQ
ozone contactor, and biologically active filtration.

B. Urgency of New Means of Producing Drinking Water

44, The SWIP is the hub of a network of production,
storage, transmi ssion, and distribution facilities that TBW pl ans
to bring online in order to neet the requirenents and deadl i nes
set forth in the Consolidated Permt and other docunments. The
urgency for bringing this conponent of these new facilities
online as soon as possible is due to environnmental reasons, as
well as the financial and | egal reasons set forth above.

45. Overpunpi ng of existing wellfields has drawn down water
I evel s in surface waters and wetlands, to the detrinent of the
overall |evel of biodiversity supported by these natural
resources. Sone | akes have been down 10 years, and a few have
been down 40 or 50 years. During the recent drought, the Gty of
Tanpa, which obtains water fromthe H Il sborough R ver, |acked
adequat e vol unes of surface water fromwhich to produce
sufficient finished water to neet the demand of its custoners.

46. Not surprisingly, these supply problenms are acconpani ed
by record withdrawals fromthe 11 Wllfields. Wthdrawals in My
and June of this year were the highest nonthly w thdrawal s on
record--208 MaD and 175 MAED, respectively. |If the drought

conti nues and TBWconti nues to neet the demands of its custoners,
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TBWs withdrawals fromthe 11 Wellfields will exceed the
permtted 158 MaED, on a rolling 36-nonth average, by April 2001.

47. Wellfield overpunping has stressed the groundwaters.

Al t hough surface waters respond to substantial rains in as little
as a day or two, groundwater takes significantly |onger to
respond. The surficial water table is as much as 20 feet bel ow
ground |l evel, and the Floridan Aquifer is even deeper. The
surficial aquifer does not begin to respond to substantial rains
for one week, and the Floridan Aquifer begins to respond in two
to four weeks.

48. The condition of the surficial and Floridan aquifers
affects the Hillsborough Ri ver and Tanpa Bypass Canal, which are
significantly recharged by the surficial and, sonetines, the
Floridan Aquifer. The Floridan Aquifer is especially inportant
to the Tanpa Bypass Canal, whose rock bed has been breached.
During dry periods, the two aquifers are the primary sources of
recharge for these two surface waters. The Alafia R ver is nore
confined, but gets water fromthe Floridan Aquifer through two
springs at the head of the river.

49. TBW has al ready made substantial gains through
conservation and has net the goal of nearly 10 MaD for 2000.

Over the next 20 years, maxi mum potential gains are expected to
be no nore than 74-94 MED. Conservation wll continue to play an
inportant role in securing adequate drinking water supplies in

t he Tanpa Bay area, but conservation, even in conjunction with
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reclainmed water, will not suffice, especially when future
popul ation growh in the area is considered.

50. TBWal so nmanages wel | field production efficiently.
Under its Optim zed Regul atory Operations Plan, TBWcoll ects and
anal yzes wellfield data to determ ne which wellfield to tap,
notw t hstandi ng specific limts set by wellfield, in order to
m nim ze environnental danage. The consunptive use permts
issued to TBWfor the surface waters that will provide raw water
to the SWIP restrict the anbunts and timng of the renovals.
Addi tional ly, a hydrobiol ogical nonitoring programrequires the
collection and anal ysis of data to safeguard agai nst adverse
effects in the rivers and, downstream in the estuary.

51. The contractual deadline for delivery of the SWIP is
Sept enber 30, 2002. The tinmefrane for bringing online the SWP
necessarily relies on acceptance testing in the wet season,
during which 60-65 percent of the annual rain occurs. The wet
season extends frommd June to the end of Septenber. Acceptance
testing of the SWIP is inperative toward the end of this period
because this is when the water quality of the surface waters
bears the highest |levels of the contam nants. Thus, if del ays
post pone beyond the wet season the point at which acceptance
testing can take place, the postponement will effectively be
until the next wet season and, possibly, the end of the next wet

season.
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V. Permtting the Design, Build Process
for the Surface Water Treatment Pl ant

A.  General

52. The DB process envisioned by TBWwoul d essentially
break into phases the process by which TBWwoul d obtain the
necessary Public Drinking Water Treatnent Construction Permt
(Permt). The Permt initially would be based on "30 percent
pl ans,” which reflect about a 30 percent |level of effort toward
the overall design work or 30 percent conpletion of all of the
design work (30 Percent Pl ans).

53. Generally, 30 Percent Plans mark the end of the
prelimnary design phase. Plans reflecting 30, 60 and 90 percent
| evel s of effort are customary in DBB processes, as these are the
stages at which owners typically review design work. In 30
Percent Pl ans, some itens are designed to 100 percent and ot her
itens are not designed at all. However, 30 Percent Plans provide
reasonabl e assurance that the designed systemis constructable.

54. In essence, the Permt initially would be a concept ual
permt for the entire SWP coupled with a construction permt for
t hose conponents for which the design is already conplete on the
30 Percent Plans. Construction of each remai ni ng conponent of
the SWIP woul d await subsequent permt nodifications authorizing
construction of that conponent. As noted above, the May 18,
2000, cover letter anticipates another interimpermt, or permt
nmodi fi cation, covering specific conponents, and then the final

permt, or permt nodification, covering the entire SWP
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55. The DEP district office in Olando has substanti al
experience wwth permtting DB water treatnent projects. From
1996-98, the DEP Ol ando office has permtted four such projects
for the Olando UWilities Comm ssion and one such project for the
Cty of Kissirmmee. One of the Olando Utilities Conm ssion
projects was to construct a conpletely new water treatnent plant.

56. Based on the experience of the DEP Ol ando office, DB
permtting, when based initially on 30 Percent Plans, shortens
and sinplifies the permtting process. DB permtting elimnates,
or at |east postpones, the presentation of elenents, such as
el ectrical and HVAC, that are irrelevant to the permtting
process; the elimnation of elenents irrelevant to permtting
fromthe initial designs helps the regulator find the el enents
that are relevant to the permtting process. Also, the
experience of the DEP Ol ando office is that the DB process
results in no nore permt nodifications for change orders than
are typical of a conventional DBB process.

57. The DB-approval process used by the DEP Ol ando office
is nodel ed after the DEP-permtting process for wastewater
treatnment plants. DEP rules allow DB permtting of these plants
which are simlar in construction to water treatnent plants. In
fact, DEP is preparing to adopt rules to allow DB permtting of
wat er treatnent plants.

58. Because the DEP Ol ando office did not issue variances

fromthe rules that arguably preclude DB construction of water
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treatnment plants, there is no precedent for the issuance of the
vari ance sought in this case. However, the experience of the DEP
Olando office is that applicants do not present basic design
changes after the initial subm ssion, and DB permtting does not
mean that regulatory objectives are sacrificed to the expedi ency
sought by the applicant.

B. The Present Case

59. On April 11, 2000, Canp Dresser, on behalf of TBW
filed with the Health Departnent an Application for a Public
Drinking Water Facility Construction Permt. The April 2000
drawi ngs that acconpanied the April 11, 2000, application are
descri bed above. The cover letter to the Health Departnent notes
that, "upon conceptual approval of the project, individual
conponents wll be permtted through permt nodifications based
on submttals of conplete drawi ngs and specifications for each
conponent . "

60. In this case, the availability of the Basis of Design
meant that the 30 Percent Plans reflected nore than a 30 percent
| evel of effort or conpletion of the five-stage process of
pretreatnent, pH adjustnent, ozone contactors, filtration, and
storage in tanks. The engineer had already sized the facilities
and defined all of the processes and el enents of the SWIP. The
April 2000 drawi ngs, as supplenented by the Basis of Design,
therefore presented a relatively detail ed description of the

scope, elenents, and processes of the project.
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61. On May 18, 2000, Canp Dresser submitted to the Health
Departnent nore advanced draw ngs, which are dated May 18, 2000.
The cover letter explains that the drawings are a conpl ete set of
Phase | drawi ngs and specifications. The letter states that Canp
Dresser intends to file conplete draw ngs and specifications in
t hree phases. Phase |, which is conpleted wth the May 2000
drawi ngs, consists of sitework, high rate floccul ati on and
sedi nentation, and ozone contact tanks. Phase Il consists of
bi ol ogically active granul ated active carbon filters, clearwell,
and gravity thickeners. Phase Il consists of the renai nder of
t he project.

62. As of July 3, 2000, prior to the final hearing, the
design for the SWP had reached the 60 percent |evel of effort or
conpl eti on.

63. Although the SWP described in the DBO Contract, Basis
of Design, and May drawings is a relatively |large, conplex
facility, it does not enpl oy unproven technol ogy. The
standardi zati on of design and regulatory reviewis facilitated by
the use of the so-called Ten States' Standards, which are
standards commonly used by the permtting authorities of numerous
states, including Florida, to determne the capabilities of
specified treatnment processes in achieving specific water quality
| evel s.

64. Al though the ACTIFLO technology is relatively new, it

has been in use for at |least five years. A pretreatnent
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sedi nentation barrier that reduces treatnent tine and thus

t ankage volunme requirenents, ACTIFLOis in use in a water
treatnent plant wwth a capacity of 60 M3 in Canada, which TBWs
sel ection team nenbers visited. ACTIFLO presently is being
incorporated into a surface water treatnment plant in Ml bourne,
Florida, where it nust treat the nutrient-rich water of Lake
Washi ngton and the St. Johns River. The Cty of Tanpa is adding
ACTI FLO basins to its facilities. Also significant is the fact
that ACTIFLO easily passed the pilot test on Lake Manatee. At
present, 25 facilities using ACTIFLO are under design or
construction in North Anerica.

65. As is consistent with the theory, the DBO process for
desi gning, building, and operating the SWP has demanded greater
cooperation anong the three entities that operate relatively
i ndependently in the DBB process. Pursuant to their obligations
under the DBO Contract, Canp Dresser, Cark, and USFilter have
coordinated, and likely will continue to coordinate, their
efforts closely fromdesign and construction, up to operation, to
save time and noney fromthe traditional DBB process, in which
t he desi gn phase, construction phase, and operation phase are
rel atively independent of each other.

C. The Vari ance

66. In general, DEP has the authority to issue public

drinking water treatment construction permts. The successful
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appl i cant obtains one permt--for construction and operation.
There are no conceptual permts or separate operating permts.

67. In HIlsborough County, as well as 10 other counties,
DEP has del egated its responsibilities for issuing public
drinking water treatnent construction permts. |In Hillsborough
County, DEP has delegated this responsibility by an interagency
agreenent to the Health Departnent. Applying DEP rules to
determ ne whether to issue a public drinking water construction
permt, the Health Departnent defers to DEP for the issuance of
vari ances from DEP rul es.

68. In typical permtting cases, the Health Departnent uses
its own staff in processing the application and reaching a
permtting decision. 1In a large case, such as this, the Health
Departnent's | one professional engineer, who was hired in
Sept enber 1999, can obtain considerabl e assistance from
pr of essi onal engineers within the Tanpa Bay area and prof essi onal
engi neers enpl oyed by DEP

69. Perceiving a possible inconpatibility between the DB
process and the rules fromwhich the variance is sought in this
case, TBWinitially filed a request for a variance with the
Heal t h Departnent. However, the Health Departnent declined to
issue a variance to DEP rules and informed TBWthat it had to
file its request with DEP. Thus, on January 10, 2000, TBWfil ed

a petition for a variance with DEP
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70. On March 28, 2000, DEP issued a final order, pursuant
to Section 120.542, Florida Statutes, granting the requested
variance from Rul e 62-555.520(4)(c) and (d), Florida
Adm ni strative Code (Variance). The Variance finds that the
pur pose of the underlying statutes would be net "because no
conponent of the project would be permtted or constructed
w thout review by the permtting authority of the conplete plans
and specifications for that portion of the project."” The
Variance finds that the DB approach will protect the public
heal th, safety, and welfare in providing safe drinking water
wi t hout exacerbating possible negative environnental inpacts from
t he overuse of groundwater.

71. The Variance relieves TBWof the necessity of conplying
wth two subsections of the rule governing the contents of
applications for a public drinking water construction permt.
Rul e 62-555.520(4)(c) and (d), Florida Adm nistrative Code,
provi des:

The permt application formsets forth the
m ni mum i nformation which is to be supplied
to the Departnent or the Approved County
Heal th Departnment. Additional information
may be required by the Departnment to clarify
information submtted in the permt
application or to denonstrate that the
proposed |l evel of treatnment will effectively
treat the contam nants present in the raw

water. The information required by the
application is as foll ows:

* * *

(c) Prints of drawi ngs of the work project
whi ch contain sufficient detail to clearly
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apprise the Departnment of the work to be
undertaken. All prints shall be m ni mum of
18 x 24 inches and a maxi mum size of 36 x 42
inches. The scale of details contained shal
be satisfactory for mcrofil mreproduction.
(Reduced si ze photographic reproduction of
drawi ngs for subm ssion may be authori zed.)
(d) Conplete specifications of the project
necessary to supplenent the prints submtted.

72. The issuance of the Variance by DEP has net with
approval, albeit cautious approval, by the Health Departnent.

One Health Departnment witness was an Engineer 111, who is 19-year
enpl oyee of the Health Departnent and supervisor of four

Envi ronnment al Specialists charged wth review ng construction

pl ans for drinking water plants. He testified that he agreed
with DEP's final order granting the Variance. The Engi neer 11
and the other Health Departnment w tness, its professional

engi neer, testified that the issuance of the initial permt would
not influence the Health Departnent in deciding whether to issue
permt nodifications, except to ensure conpatibility.

73. Alowing TBWnot to conply with Rule 62-555.520(4)(c)
and (d), Florida Adm nistrative Code, the Variance provides that
the initial permt shall not authorize the construction of any
conponent of the SWIP; each conponent may be constructed only
after the subm ssion of conplete plans and specifications for
t hat conponent and the issuance of a permt nodification based on

t hose conplete plans and specifications. The Variance al so

provides that the permtting authority shall publish a notice of
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intent to issue a permt nodification "if the permtting
authority believes that the nodifications are of a controversial
nature, or that there is heightened public awareness of the
project."”

V. Save Qur Bays and Canals, Inc.

A. The Verified Anended Petition

74. On May 1, 2000, Petitioner filed a petition challenging
the Variance. On June 29, 2000, Petitioner filed an anmended
petition challenging the Variance, and the Adm nistrative Law
Judge granted Petitioner leave to file an anended petition on
July 3, 2000. At the start of the hearing, on July 7, 2000,
Petitioner filed a verified anmended petition, which was identical
to the anended petition, except that, on July 6, 2000,
Petitioner's president had verified the pleading "to the best of
[ hi s] know edge, information and belief."

75. The verified anmended petition states that Petitioner
has over 400 menbers. The verified anmended petition alleges that
a substantial nunmber of Petitioner's menbers will consune the
finished water produced by the SWIP and w Il use the surface
wat ers supplying the SWIP for recreation.

76. The verified anended petition states that the purpose
of Petitioner is to save the bays, canals, and waterways of the
Tanpa Bay area and to ensure safe drinking water for its nmenbers

and residents of the Tanpa Bay area.
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77. The verified anmended petition states that the Variance
affects Petitioner because it would allow the issuance of the
Permt and construction of initial phases of the SWIP prior to
submttal, review, and approval of conplete plans for the next
and subsequent phases. The verified anended petition alleges
that Petitioner incorporated to pool its resources to review
applications, so as to ensure safe drinking water. The verified
anmended petition states that submttal and review of a conplete
set of drawi ngs and specifications is necessary prior to
construction of the SWIP to ensure the ability of the facility to
conply with state drinking water standards. The verified anmended
petition states that review of all individual conponents of the
SWIP is necessary to assure the protection of the public health,
safety, and welfare and the conpliance with all applicable state
and federal | aws.

78. Addressing specifically the 30 Percent Plans, the
verified amended petition objects to the absence of a |ist of
itens to be included in the 30 Percent Plans. The verified
anended petition alleges that this pieceneal approach to
permtting will require Petitioner to request adm nistrative
heari ngs on each phase of permtting. The verified anmended
petition states that the Variance may have adverse environnental
and safety inpacts that cannot be evaluated fully without a

submttal and review of the conplete drawi ngs and specifications.
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79. The verified anmended petition states that the DBO
approach is "self-created.” The verified anended petition
objects to the failure of TBWto obtain the Variance before
i ssuing the RFP and instead using the DBO Contract as a basis for
claimng hardship so as to qualify for the Variance.

80. The verified anended petition states that the nunber of
vari ances issued for simlar 30 Percent Plans threatens to create
a situation in which the variance subsunmes the rule requiring
conpl ete drawi ngs and specifications. The verified anended
petition objects to this formof unwitten policy that has not
been published as a rule.

81. The verified anended petition states that the phased
permtting of the SWIP may create permtting nonentum t hat
di scourages a rigorous application of the rules at a | ater stage.

82. The verified anended petition states that the request
for a variance is inproper because it is for a variance from
statutes, not rules. The verified anended petition states that
Section 403.861(10), Florida Statutes, requires DEP or Health
Departnent approval of "conplete plans and specifications prior
to the installation, operation, alteration, or extension of any
public water system"” The verified anended petition states that
"installation" nmeans construction.

83. The verified anended petition states that Section
403.861(5), Florida Statutes, prohibits the issuance of a public

drinking water treatnment construction permt "until the water
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system has been determ ned to have the required capabilities
" The verified anended petition states that the assurances
of USFilter are insufficient to satisfy this requirenent.

84. The verified anended petition states that Section
120. 542, Florida Statutes, which authorizes the variance
procedure used in this case, does not authorize variances for
conpliance wwth federal law. The verified anmended petition
states that TBWnust obtain a federal variance in order to obtain
t he Vari ance.

85. The verified anended petition states that the 30
Percent Plans omt information required for permtting, such as
the listing of a certified operator, nonitoring and recordkeepi ng
prograns, and various financial elenments, such as the posting of
a bond and creation of reserves to denonstrate financi al
soundness.

86. The verified anended petition states that TBWs
substantial hardship is based on contract deadlines that are
entirely self-created and, thus, insufficient to warrant a
vari ance. The verified anmended petition notes that the
envi ronnent al danage cited as a basis for granting the Vari ance
"was caused by years of overpunping by . . . TBW. . .." Also,
the verified amended petition states that nenber governnents of
TBW conti nue to approve new devel opnent, which increases the
demand for drinking water, because TBWand its nenber governnents

have failed to exploit fully the potential for conservation and
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reclaimed water. Simlarly, the verified anmended petition states
t hat SWFWWD hel ped create the hardship by renewing the permts
for additional withdrawals fromthe 11 Wellfields.

87. The verified anended petition states that the DBO
process will not necessarily save tinme and noney and is not a
recogni zed exception to the general requirenent that an applicant
must submt conplete drawi ngs and specifications prior to
permtting. The verified anended petition states that 30 Percent
Pl ans do not provide sufficient detail to know what the
contractor is promsing to build, and it would be faster to
correct any m stakes prior to the start of construction, rather
than after the start of construction.

B. Standing

88. Petitioner was an uni ncorporated association fromits
formation in early October 1999 through February 3, 2000, when it
was incorporated as a Florida not-for-profit corporation.
Oiginally named Save Qur Bays and Canal s Associ ation, the
uni ncor por ated associ ation was forned by nmenbers of the Apollo
Beach G vic Association who were concerned about the
envi ronnent al inpact upon their bays and canals of intensive
utility and industrial land uses in close proximty to their
homes. Apoll o Beach is an unincorporated area al ong the
sout heast shore of Tanpa Bay, just south of the nouth of the

Al afia River.
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89. The land uses with which the unincorporated association
has been concerned in its brief existence include a sulfur plant,
the TECO Bi g Bend plant, a proposed National Gypsumplant, a
proposed concrete plant, the proposed Desal Plant, and, now the
proposed SWIP. The Apollo Beach area is very close to the
proposed site of the Desal Plant, but is about 17 mles south
sout heast fromthe proposed site of the SWP

90. Petitioner and its nmenbers are primarily concerned with
the Desal Plant, not the SWIP. However, Petitioner and its
menbers express concern with the SWIP. The concerns are that DB
permtting of the SWIP will jeopardize the production of safe
drinking water and will result in greater costs to TBW custoners,
who will eventually bear the financial burden of costly reworking
of a hastily designed and constructed project.

91. Standing analysis is sinplified by the elimnation of
the issue of whether the verification of the anmended petition
confers standing. The clains of Petitioner in this case do not
rise to the level of an attenpt to prevent an activity, conduct,
or product to be permtted frominpairing, polluting, or
otherwse injuring the air, water, or other natural resources of
the State.

92. First, finished drinking water is not a natural
resource of the State. Although a resource, finished drinking

water is not natural. Although of |lower water quality, raw water
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is a natural resource. The potable water | eaving the SWIP is a
manuf act ured resource.

93. Second, even if finished drinking water were a natural
resource, the issuance of the Variance does not have the effect
of inpairing, polluting, or otherw se injuring a natural
resource. The Variance excuses conpliance with two rules
requi ring conplete drawi ngs and specifications. Even assum ng
that the SWIP woul d inpair, pollute, or otherwi se injure natura
resources, the Variance would not have such an effect because the
act of granting the Variance is distinct fromthe act of granting
the Permt itself.

94. Thus, facts regarding the circunstances under which
Petitioner's president verified the amended petition are
irrelevant for the purpose of determ ning standing.

95. Petitioner's standing is a function of the
characteristics of the corporation and its nenbers.

96. At the corporate level, the articles of incorporation
state that the "specific and primary purposes for which this
corporation is fornmed are to operate for the public education and
advancenent of the water quality of Tanpa Bay, its tributaries,
its estuaries and its canals and for other charitabl e purposes,
by the distribution of its funds for such purposes.”

97. There is sone indication in the record of an attenpt,
after filing the petition commencing this proceeding, to anmend

the articles of incorporation to state, anong Petitioner's

35



pur poses, the protection of drinking water. The record does not
contain the witten articles of incorporation, as anended, or
anended articles of incorporation after February 3, 2000.
However, for the purpose of this recomended order, the

Adm ni strative Law Judge shall assune that such an anendnment was
made at sonme point after the filing of the petition and before
the final hearing.

98. At the nenbership level, the water to be produced by
the SWIP w il be distributed primarily to customers in Pasco and
Pinellas counties, St. Petersburg, and the Northwest Service Area
of Hillsborough County, not to Apoll o Beach, which is in southern
Hi | | sborough County. Nearly all of Petitioner's nenbers reside
in Apoll o Beach or other nearby communities, which also will not
be served by the SWP

99. Although an insubstantial nunber of Petitioner's
menbers wi Il consune finished water fromthe SWP in their hones,
a substantial nunber will consume finished water fromthe SWP at
their places of work or schools and where they shop or dine out.
Drinking water is ubiquitous, and the m xture of functional |and
uses in Apollo Beach is not, so it is highly probable that
menbers of Petitioner will travel the three-county area in
connection with their enploynent, education, and recreation.

100. dose analysis of the characteristics of Petitioner
and its nenbers reveals no basis for finding standing to

chal | enge the Vari ance.
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101. Nothing in the record suggests that Petitioner or any
of its menbers have devoted thensel ves to the arcane task of
resisting a perceived trend of state and | ocal agencies to issue
series of permts in response to DB proposal s--or, nore
colorfully, to engage in "pieceneal permtting."

102. About the only interest that Petitioner can
legitimately claimin DB permtting is that nultiple points of
entry, at each permt and permt nodification, will result in
addi ti onal expense. |If Petitioner has standing to contest even
the permtting of the SWIP, Petitioner nust petition each tine
for an adm nistrative hearing, conduct discovery, and participate
in the final hearing. However, this seens, at nost, like a
tenuous interest, which suffers also fromthe specul ation that
| ater stages of the DB permtting process will continue to
present new i ssues not raised in the challenge of the Permt
initially approved.

103. Turning to the nenbers thensel ves, their consunption
of drinking water produced by the SWIP is no basis for standing
ei ther because the attenuated rel ationship between the Vari ance,
whi ch excuses conpliance with two rules concerning the contents
of applications, and the safety of drinking water or the
addi tional costs that could arise from hasty designing,
constructing, or permtting. Although it is conceivable that a
record could have been made that the DB permtting proposed in

this case would likely result in inconplete, inconpetent
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permtting review, so as to jeopardize the public health if the
permt were to issue, the record in this case does not support
such a contention. To the contrary, the record establishes that
the DB permtting is at least as likely as DBB permtting to
provide the regul atory oversi ght necessary to assure the design
and construction of a successful public drinking water treatnent
pl ant

104. Lacking a substantial nexus in the record between the
DB permtting authorized by the Variance and the quality of the
drinking water that, if the Health Departnent issues the Permt,
woul d |ikely be produced by the SWIP and |i kel i hood of success of
the overall construction project, the nenbers of Petitioner
i kew se | ack standing to challenge the Variance.

VI. Utimte Findings of Fact

105. Petitioner and its nmenbers | ack standing to chall enge
t he Vari ance.

106. TBW faces a substantial hardship if not given the
Vari ance. The legal and financial consequences of a failure to
nmeet the phased-in wthdrawal reductions are real and
substantial. The environnental danage caused by overpunpi ng the
11 Wellfields underscores the urgency of devel oping alternative
sources of raw water for production into finished drinking water.

107. The rule from which TBW seeks the Variance is derived
fromthe statute discussed in the Conclusions of Law. The

under |l yi ng purpose of this statute is the protection of the
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public health, safety, and welfare. The Variance serves the
underlying purposes in two respects. First, the 30 Percent Pl ans
contain sufficient detail to allow permtting to proceed w thout
j eopardi zing the objective of the rules to ensure that the

USFil ter team designs and constructs a water treatnent plant that
isin full conmpliance with all federal and state |aw. Second,
the Variance provides that the USFilter team shall construct no
conponent of the SWIP until it has been permtted, either
initially or by a permt nodification.

VII. Petitioner's Liability for Attorneys' Fees and Costs

108. Petitioner has a Technical Conmttee on which
Petitioner relies for exam nation of technical aspects of matters
that are of general concern to Petitioner. This commttee
obt ai ned a copy of the Variance and, after exam nation and
di scussi on, devel oped a position in opposition to DEP' s stated
intent to grant the Variance.

109. The Chair of Petitioner's Technical Commttee, who has
a bachel or of science degree in chemstry and is an industrial
hygi enist, drafted a letter reflecting the opinion of the
commttee in opposition to the Variance. Petitioner's attorney
then converted this letter into the petition that conmenced this
pr oceedi ng.

110. At all times, the Board of Directors of Petitioner
approved the actions of the Technical Comnmttee and Petitioner's

attorney, including the filing of the petition.
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111. Wien Petitioner's president verified the amended
petition, he reasonably relied on the advice of counsel
concerning the substance of the assertions, and the advice of
counsel was based on the work of the Technical Commttee.
Petitioner's president also reasonably relied on the work of the
Techni cal Comm ttee when he verified the anended petition.

112. Al though DB permtting has been avail able for the
desi gn and construction of wastewater treatnent plants for an
undeterm ned period of tine, DB permtting for the design and
construction of public drinking water plants is a new concept.
The concept is so new that the DEP Ol ando office m stakenly
issued at least 2 DB permts for public drinking water plants
wi thout requiring the applicant to obtain a variance fromthe two
rules that prevent DB permtting for such facilities. The
concept is so new that the key Heal th Departnent enpl oyees have
expressed concern over personnel demands fromthis new neans of
permtting, although they have al so expressed at | east | ukewarm
support for the Variance.

113. The record portrays the enpl oyees of the Health
Departnent as hard-worki ng and conpetent, but over-burdened. The
DB permtting obviously places significant responsibilities upon
the Health Departnent, especially as it famliarizes itself with
DP permtting. Although the availability of professional support

from ot her sources, including DEP, ultimately resolves this
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i ssue, the situation of the Health Departnent also is relevant in
assessing Petitioner's liability for attorneys' fees and costs.

114. Two or three aspects of the drawi ngs were deficient,
according to Petitioner's professional engineer, whose testinony
has been admtted despite the unreasonably restricted opportunity
presented for cross-exam nation by his contractually driven
refusal to identify past clients or jobs. Although none of these
itenms seens likely to jeopardize a successful construction
project, these were design points on which well-inforned
prof essionals could reasonably differ.

115. Al though the issue of "inproper purpose" presents a
cl oser question than the substantive issues di scussed above,
there is inadequate subjective or objective evidence in the
record supporting TBWs claimfor attorneys' fees and costs on
this ground. Utimtely, the novelty of DB permtting of
drinking water treatnent plants precludes a finding of inproper
purpose. All available facts drive this determ nation, and, at
this point intime, the relative uniqueness of DB permtting of
drinking water treatnent plants to DEP, the Health Departnent,
and Petitioner and its nenbers provides the necessary margin to
preclude a finding of inproper purpose.

CONCLUSI ONS OF LAW

116. The Division of Adm nistrative Hearings has

jurisdiction over the subject matter. Section 120.57(1), Florida
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Statutes. (Al references to Sections are to Florida Statutes.
Al references to Rules are to the Florida Adm nistrative Code.)
117. Seeking the Variance, the burden of proof is on TBW

Departnment of Transportation v. J. W C. Conpany, Inc., 396 So

2d 778 (Fla. 1st DCA 1981). See also Section 120.542(2).

118. Section 120.542(1) recognizes that "[s]trict
application of uniformy applicable rule requirenents can lead to
unreasonabl e, unfair, and unintended results in particular
i nstances." Consequently, Section 120.542(2) provides that
vari ances and wai ver shall be granted when the applicant
"denonstrates that the purpose of the underlying statute wll be
or has been achi eved by other neans by the person and when
application of a rule would create a substantial hardship or
woul d violate principles of fairness."”

119. TBWchose not to proceed under the fairness prong.
Section 120.542(2) defines a "substantial hardship" as a
"denonstrated econom c, technol ogical, |legal, or other type of
hardship to the person requesting the variance or waiver."

120. As noted above, TBW proved the substantial hardship.
The need for the SWIP is urgent--environnentally, legally, and
financially.

121. Petitioner did not rely on Section 403.810(5) inits
proposed recomended order. (An exam nation of that subsection

suggests that it may have been mscited.) The statute underlying
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Rul e 62-555.520(4)(c) and (d) is Section 403.861(10), which
enmpowers DEP to:
Requi re departnment or county health
departnment review and approval of conplete
pl ans and specifications prior to the
installation, operation, alteration, or
extensi on of any public water system

122. "lInstallation"” is construction. The Variance does not
permt construction of any conponent of the SWP prior to its
perm tting.

123. In general, the purpose of Section 403.861 is to
assure the public health, safety, and welfare. As noted above,
the Variance serves the underlying purpose of the statute.

124. Section 403.412(5) addresses "any adm nistrative,
Iicensing, or other proceedi ngs authorized by Iaw for the
protection of the air, water, or other natural resources of the
state frompollution, inpairnment, or destruction . . .." 1In such
proceedi ngs, Section 403.412(5) provides that a citizen of
Florida "shall have standing to intervene as a party on the
filing of a verified pleading asserting that the activity,
conduct, or product to be licensed or permtted has or will have
the effect of inpairing, polluting, or otherwi se injuring the
air, water, or other natural resources of the state."

125. As noted above, Petitioner may not obtain standing

under Section 403.412(5).
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126. Al so as noted above, Petitioner and its nenbers are
not ot herw se persons whose substantial interests are affected by
t he i ssuance of the Variance. Petitioner |acks standing.

127. In Agrico Chem cal Conpany v. Departnent of

Envi ronnment al Regul ation, 406 So. 2d 478, 482 (Fla. 2d DCA 1981),

rev. denied, 415 So. 2d 1359 (Fla. 1982), the court stated:

"before one can be considered to have a substantial interest in
the outconme of the proceeding he nmust show 1) that he will suffer
injury in fact which is of sufficient imediacy to entitle himto
a section 120.57 hearing, and 2) that his substantial injury is
of a type or nature which the proceeding is designed to protect.™

128. As noted above, neither Petitioner nor its nenbers
have made the required show ng under either of the two prongs set
forth in Agrico.

129. Section 120.569(2)(e) provides that the signing of all
pl eadi ngs constitutes a "certification that the person has read
t he pl eading, notion, or other paper and that, based upon
reasonably inquiry, it is not interposed for any inproper
pur pose, such as to harass or to cause unnecessary delay, or for
frivol ous purpose or needl ess increase in the cost of
litigation." A violation of these requirenent requires the
i nposition of attorneys' fees and costs.

130. Section 120.595(1)(c) requires the Admnistrative Law

Judge to
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determ ne whether any party participated in

t he proceedi ng for an inproper purpose as
defined by this subsection and
s.120.569(2)(e). In making such

determ nation, the adm nistrative | aw judge
shal | consi der whether the nonprevailing
adverse party has participated in tw or nore
ot her such proceedings involving the sane
prevailing party and the sane project as an
adverse party and in which such two or nore
proceedi ngs the nonprevailing adverse party
did not establish either the factual or [|egal
merits of its position, and shall consider
whet her the factual or |egal position
asserted in the instant proceedi ng woul d have
been cogni zabl e in the previous proceedi ngs.
In such event, it shall be rebuttably
presuned that the nonprevailing adverse party
participated in the pendi ng proceeding for an
I Npr oper pur pose.

131. The determ nation of a violation of Section
120.595(1)(c) requires that the reconmended order determ ne the
anount of attorneys' fees and costs.

132. The inquiry concerning inproper purpose is objective,
not subjective. |In other words, "if reasonably clear |egal
justification can be shown for the filing of the paper in
gquestion, inproper purpose cannot be found and sanctions are

i nappropriate.” Friends of Nassau County, Inc. v. Nassau County,

752 So. 2d 42, 50 (Fla. 1st DCA 2000) (construi ng predecessor to
Section 120.569(2)(e)).

133. For the reasons noted above, TBWhas failed to prove
any i nproper purpose by Petitioner associated with the filing of

any pleading or participation in this case.
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RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnent of Environnental Protection

enter a final order granting the Variance and denying the request

of Tanpa Bay Water for attorneys' fees and costs.
DONE AND ENTERED this 24th day of July, 2000, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of July, 2000.

COPI ES FURNI SHED

Kathy C. Carter, Agency Cerk

O fice of General Counse

Departnent of Environnent al
Protection

3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

Teri L. Donal dson, CGeneral Counse

Departnent of Environnent al
Protection

3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000
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Ral f G Brookes, Attorney
1217 East Cape Coral Parkway
Suite 107

Cape Coral, Florida 33904

Donal d D. Conn, General Counsel
Tanpa Bay Wt er

2535 Landmark Drive, Suite 211
Clearwater, Florida 33761

J. Frazier Carraway

Thomas A. Lash

Sal em Saxon & Nielson, P.A
101 East Kennedy Boul evard
Sui te 3200

Tanpa, Florida 33601

Cynthia K. Christen

Seni or Assistant General Counsel

Departnent of Environnent al
Protection

3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

WIlliam S. Bil enky

General Counse

Jack R Pepper, Jr.

Associ ate General Counse

Sout hwest Fl ori da Wt er
Managenent District

2379 Broad Street

Brooksville, Florida 34609-6899

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that wl|
issue the final order in this case.
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